Detailed analysis of Appellate Court Decisions of Judge Samuel Alito, Jr. ,  Supreme Court nominee in Two Abortion Cases: Planned Parenthood v. Casey and Planned Parenthood v. Farmer, by Barbara Avery, Director of Ohio RCRC and retired attorney.


On Monday, October 31, President Bush nominated Judge Samuel Alito, a judge, who has served on the Third Circuit Appeals Court for 15 years.  Rather than appointing a woman or minority to replace Justice Sandra Day O’Connor, he picked a judge whose nomination is being celebrated by the President’s conservative supporters for his position on key issues, particularly abortion.  Ohio’s Senator Mike DeWine, a member of the Judiciary Committee which will hold hearings on Judge Alito prior to the Senate’s vote, has leaped to say that he thinks Alito is “a good, solid pick” “in the “mainstream of conservative thought” in this country, and that his nomination should not trigger a filibuster by the Democrats.  As part of the “Gang of 14” who agreed that a filibuster would be used only in extraordinary circumstances, his statement suggests that he would back Senator Frist if he used a majority vote to eliminate the filibuster.  Senator Leahy, the senior Democrat on the Committee called it “a needlessly provocative nomination” to appease the conservative critics of Attorney Harriette Miers, who withdrew her nomination four days before.


The Religious Coalition for Reproductive Choice states that Alito’s written opinions on abortion and reproductive choice give us grave concern, and we urge the Senate to ask important questions about his views on the right to privacy in the coming weeks.  [October 31 press release, superseded by Nov. 17 release.]

A careful reading of the 4 ½ pages on Judge Alito in New York Times on Tuesday, Nov. 1, leads me to agree with David Garrow, a scholar of the abortion right movement, quoted in the Times  as saying that Judge Alito’s approach to abortion, in the two major cases he wrote opinions in, was “more complex and nuanced than either side is willing to admit.”  


A review of those two opinions supports Garrow’s conclusion. In 1991, Judge Alito wrote an opinion as part of a three judge panel in Planned Parenthood v. Casey about the validity of the Pennsylvania law that placed various obstacles in the way of women seeking abortions, including a requirement of spousal notification. The three judge panel in the Third Circuit decided that most of the Pennsylvania restrictions did not constitute an undue burden, even though, as Judge Alito wrote, they might result in “time delay, higher cost, reduced availability, and forcing the woman to receive information she has not sought.” He concluded that although admittedly “potential burdens,” they could not “be characterized as an undue burden.”  


The two majority judges found that the requirement of a spousal notification did constitute an undue burden—indeed a severe burden--for those few married women who feared the consequences of telling their husbands.  Judge Alito disagreed, however, finding that the evidence of likely impact was insufficient to strike down a new law on its face, before its impact could be tested and demonstrated. He would not find the law unconstitutional simply because one expert testifies that “in her opinion the provision would harm a completely unknown number of women.”  Further, he said that women would be protected because law allowed an exception for a woman who had reason to believe that notification would be likely to result in “the infliction of bodily injury” upon her, and, further, that the law required only a woman’s statement that she had notified her husband and could be easily circumvented—and was, therefore, unenforceable. 


The Supreme Court’s decision in the Casey case proved Judge Alito wrong. The 5-4 majority, which included Justice O’Connor, struck down the notice requirement as an undue burden on those few women whom it would place at risk, while finding that all the other restrictions did not place an undue burden on women.


By the time of the Casey decision, the high standard established in Roe--that the right to an abortion was a fundamental right that required a showing of a compelling interest on the part of a state to limit it—had already been eroded by the Supreme Court.  In an earlier opinion written by Justice O’Connor, she had set the new lower standard, whether a restriction imposed an “undue burden.”  The vagueness of this standard has led to a variety of interpretations and some frustration on the part of lower court judges, including Judge Sandra Beckwith in a recent opinion upholding Ohio’s limitations on the use of dilation and extraction. 


In the second case, Planned Parenthood v. Farmer, Judge Alito again wrote a separate opinion from the two-judge majority which found unconstitutional a New Jersey law banning dilation and extraction (called “partial-birth abortion” for political reasons) which did not include an exception for abortions needed for health reasons.  The decision was written while the Supreme Court was deciding Carhart, a similar case from Nebraska, which held its statute unconstitutional because there was no exception for abortions for health reasons.  The Third Circuit majority wrote that the New Jersey law was unconstitutional because its definition of the procedure was “so vague as to be easily construed to ban even the safest, most common and readily available conventional pre- and postviability abortion procedures.”  Judge Alito refused to join the majority, saying that, the decision in Carhart compelled their decision and that little more need be said.  He refused to support the broader decision, limiting his opinion, as many judges believe they must, to the narrower ruling based on precedent.


Judge Alito’s decision in the Casey case suggests that a judge should never use his reasoning powers or imagination to figure out what the effect of a law will be; rather, the law must be in place for a time and the deleterious affects be proved before finding it imposes an unconstitutional “undue burden” on women.  Such cases would not be likely to be tried twice because the costs of going to court are prohibitive.  


Alito’s decision in Farmer is a narrow ruling, based on the principle applied by judges that a decision should never go beyond the narrowest reasoning possible.  His colleagues, on the other hand, allowed their opinion to stand, even after Carhart, because “nothing in that opinion is at odds with this court’s opinion” and issued it without change, even though the basis for the opinion was much broader than the basis for Carhart.


 The hearings on Judge Alito should be watched carefully, not so much to determine how he would rule on Roe, but for a look at his character and the workings of his mind.  Is he able to put himself in the place of women who are seeking an abortion, to imagine the hurdles they go through—so as to fairly determine whether a specific law will constitute an “undue burden”? Will he give women credit for being moral decision-makers, as the faith groups that our members of our organization do?  Will he follow the precedents well-established in laws regarding abortion, or will he allow new more burdensome state restrictions to stand?  Prior to the hearings, we should contact Senator DeWine urge him to ask these cogent questions of Judge Alito?  If the answers to these questions are unfavorable, we should urge our Senators to vote against confirmation. 

