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If passed by a majority of the Ohio legislature, H.B. 228 could take as long as 10 years to reach the Supreme Court. (It took 8 years---1998-2005—for the 6th Circuit to reach a decision on the complex law that included a “parental consent” provision.) During that period of time, many changes could occur in reproductive health: a backlash against “abstinence-only” sex education (already occurring in Cuyahoga County and Canton) could provide medically accurate information on contraception to teens; EC-Plan B could be made available over the counter to teenagers or an underground network of adult women could provide teens with a “back-up for your birth control,” and private doctors could become more comfortable prescribing mifepristone (RU486), the medical abortion that can be used in the first 9 weeks of pregnancy.   These would result in a radically reduced rate of unintended pregnancy and, therefore, abortions, leaving only a much smaller number of first and second term abortions being performed.


However, if the conservative majority prevails in the legislature over the resistance of the Republican leadership and the main lobbyist for previous laws restricting abortion, Right to Life, and a decision overturning Roe is reached soon by the Supreme Court, then the reproductive health outlook is dire, much worse than in Ohio prior to Roe. (Note that the Republican leadership opposes a ban fearing either 1) a backlash from moderate Republicans; or 2) loss of a winning issue. RTL fears the loss of legislation restricting abortion during the interim while H.B. 228 is being appealed.)

Prior to the Roe v. Wade decision, Ohio law banned abortion, with an exception for a case where the life of a woman was at risk.  The practical result of this law was that 1) health professionals or their spouses could obtain a “D&C” any time; 2) a middle- or upper-income woman could go before a panel of three doctors, convince them that she would commit suicide if she were not given an abortion, and receive a legal abortion.  If she did not want to go through this process, which intruded into one’s privacy and/or required one to lie, she could fly to England or Japan for a legal abortion, or to a few places in the U.S. and Mexico for an illegal one, or, after July 1970, to New York.  Information about where to go was hard to come by, but a nationwide group of clergy, called the Clergy Consultation Service, identified safe (although not always legal) places where women could get abortions in the U.S. and Mexico and shared the information with each other and their congregants.  
Low-income women used unqualified back-alley practitioners, or, more likely, aborted themselves.  The Alan Guttmacher Institute reports a survey of low-income New York City women who had had abortions which indicated that 77% of them self-aborted, and only 2% had any contact at all with a physician. (1)  This was probably true in Ohio, as well.


The provisions of H.B. 228, some of them little known to the public (or for that matter to the Ohio House Health Committee) are more egregious than pre-Roe Ohio law in several respects and would result in worse reproductive health, particularly for poor women :

· There is no exception for a threat to the life of a woman.  All abortions are banned. There would be no abortions performed in clinics or in our teaching hospitals, and no medical students being trained to perform them.  A woman would have to leave the state for a safe, legal abortion.

· H.B. 228 makes abortion criminal--a second degree felony.  Those supporting the bill claim that the “victim”—the woman receiving the abortion—would not be penalized by this bill. However, the current definition section of the law covers anyone causing an abortion, which includes a woman who self-aborts. By committing a second-degree felony, she incurs a penalty of 2 to 8 years in jail.  
· H.B. 228 criminalizes any person who transports a woman across state or county lines, or who causes a woman to be transported. Each friend, relative, spouse, who gives a ride to a woman to have an abortion or gives her money for one could also be charged with a second degree felony.  This clause appears to be designed to catch all those women who, before Roe, had the money to go to other states.  This clause raises several questions:
· How could it be enforced? If the conservative majority is returned to the legislature, they could pass laws requiring: sonograms at airports and at road blocks at state lines, for all women of child-bearing age; a report by any Ohio medical professional who finds evidence of an abortion (a la El Salvador), and other police-state laws.  A current law against aiding and abetting a criminal could apply to doctors examining women who self-aborted.
· Not only relatives and friends who transport women may be liable under this law, but health and mental health professionals, counselors, and clergy, could fall under the definition of “causing to transport.”  Clergy, such as our Ohio RCRC “All Options Clergy Counselors” who support women trying to decide whether to choose abortion or another option might not be held criminally liable for supporting a woman’s decision to choose an abortion. But if she asks for help in locating a doctor, in finding funds for an abortion, or obtaining transportation to another state, it might be difficult for a compassionate professional to draw the fine line between legal and illegal support.  A court would have to  accept her or his word that only counseling had been offered. Because the law provides for civil law suits by spouses and other interested parties, any “transporter” could also be sued for damages.
· If this law is passed and not overturned, the religiously-based view that life begins at conception will have prevailed in the legislature and the state.  The legislature could then determine that EC and contraceptive pills are all abortifacients, and ban their use.

In brief, if enacted, H.B. 228 could become a draconian law that would have a devastating impact on the reproductive health of women, forcing poor women into dangerous, sometimes deadly methods of self-abortion, for which they could be criminally and civilly liable.  (Prior to Roe, when about 800,000 abortions occurred in the U.S. each year, 200 women died and untold others were maimed, destroying their ability to have children or enjoy sexual relations. (2))  The law would have a chilling effect on families, perhaps splitting families in two or creating “family secrets” that destroy family relations. And the law could bring health professionals and spiritual counselors into conflict with their own professions’ ethics.  As before Roe, any doctor—or other individual—performing an abortion in Ohio could be charged and sent to jail, even if the abortion really was needed to save a woman’s life or health.

As a practical matter, I would predict that a huge health spa, specializing in abortions, will develop on Lake Erie just across the New York/Pennsylvania border to which Ohioans would fly or drive, often by extremely circuitous routes.  I would also predict jail sentences, public protests, and underground networks of clergy, again.
(1) “Lessons from Before Roe: Will Past be Prologue?”, by Rachel Benson Gold, March 2003,  The Guttmacher Report on Public Policy, p. 1.
(2) Ibid. p.1.
